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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
MICHAEL PATRICK CAVANAGH,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45541
Ada County Case No.
CR01-2017-16081

RESPONDENT'S BRIEF

Issue
Has Cavanagh failed to establish that the district court abused its discretion by denying
his Rule 35 motion for a reduction of his unified sentence of 10 years, with three years fixed,
imposed upon his guilty plea to felony DUI?

Cavanagh Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Cavanagh pled guilty to felony DUI (prior felony DUI conviction within 15 years) and
the district court imposed a unified sentence of 10 years, with three years fixed. (R., pp.36-40.)
Cavanagh filed a timely Rule 35 motion for a reduction of sentence, which the district court
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denied. (R., pp.44-46, 57-61.) Cavanagh filed a notice of appeal timely only from the district
court’s order denying his Rule 35 motion. (R., p.62.)
Cavanagh asserts that the district court abused its discretion by denying his Rule 35
motion for a reduction of sentence in light of his reiterated desires to rehabilitate and
immediately participate in prison programs and to support his daughter. (Appellant’s brief, pp.39.) Cavanagh has failed to establish an abuse of discretion.
In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho Supreme
Court observed that a Rule 35 motion “does not function as an appeal of a sentence.” The Court
noted that where a sentence is within statutory limits, a Rule 35 motion is merely a request for
leniency, which is reviewed for an abuse of discretion. Id. Thus, “[w]hen presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Absent the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.” Id. Accord State v. Adair, 145
Idaho 514, 516, 181 P.3d 440, 442 (2008).
Cavanagh did not appeal from the judgment of conviction in this case and, as found by
the district court, he provided no new information in support of his Rule 35 motion to
demonstrate his sentence was excessive. (R., pp.3-4, 58-59.) On appeal, he merely argues that
the district court should have reduced his sentence because he wished to immediately participate
in prison programs. (Appellant’s brief, pp.7-9.) Cavanagh previously made this very argument
at the time of sentencing, when his counsel requested a unified sentence of 10 years, with only
two years fixed, to “allow [Cavanagh] to get into programming at an earlier date” so “he can get
the tools he needs now and get started and he would be on supervision until 2027.” (7/12/17 Tr.,
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p.13, Ls.10-24.) As such, Cavanagh’s desire to rehabilitate and immediately participate in prison
programs was not new information before the district court. Neither was his desire to provide for
his daughter new information, as the district court was aware when it imposed sentence that
Cavanagh was very involved in his daughter’s life and had child support obligations. (PSI, p.7;
see also R., p.58 (district court finding Cavanagh failed to provide any new or additional
information that would justify a sentence reduction and noting, “[t]he Court was aware of the
Defendant’s financial responsibilities for his daughter and the amount of child support in arrears
at the time of sentencing”).) Because Cavanagh presented no new evidence in support of his
Rule 35 motion, he failed to demonstrate in the motion that his sentence was excessive. Having
failed to make such a showing, he has failed to establish any basis for reversal of the district
court’s order denying his Rule 35 motion.
Even if this Court addresses the merits of Cavanagh’s claim, he has still failed to
establish an abuse of discretion, for reasons more fully set forth in the district court’s Order
Denying Motion for Reconsideration of Sentence, which the state adopts as its argument on
appeal. (Appendix A.)
Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Cavanagh’ Rule 35 motion for a reduction of sentence.
DATED this 1st day of May, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of May, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
LARA E. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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OCT O4 2017
CHRISTOPHER D. RICH. Cterli
By RIC NELSON
Of.P\JfY

fN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
I

CaseNo. CR0I-17-16081

Plaintiff,

ORDER DENYING MOTION FOR
RECONSIDERATION OF SENTENCE

vs.
MICI-IfEL PATRICK CAVANAGH

Defendant.

On August 14, 2017, Defendant Michael Patrick Cavanagh filed a Motion for
Reconsideration of Sentence. The State filed an objection to the motion on September 13, 2017.
The Cotµ't held a hearing on the motion on September 20, 2017 at which time the Court took the
i

motion under advisement to find out further information regarding programing options for
incarce4ted defendants. Defendant pied guilty to felony Driving Under the Influence and was
sentenced by this Court on July 12, 2017 to 3 years fixed and 7 years indeterminate for a total
sentence of 10 years, $700 fine, 5 year driver's license suspension with 2 years absolute and
interlock device requirement for the length of sentence. In his Motion for Reconsideration of
Sentenctr, Defendant requests leniency and asks that his fixed portion of his sentence be reduced
to 2 yeaf!s and his indeterminate portion of his sentence be increased to 8 years (or alternatively a
half year reduction to the fixed portion of his sentence) so that he can qualify sooner for
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programming and placement in the Community Re-Entry Center to better provide for his
daughte~.

~ motion for reduction of sentence under I.C.R. 35 is a "plea for leniency, which may be
granted if the sentence originally imposed was unduly severe." State v. McCulloch, 133 Idaho
351,352,986 P.2d 1017, 1018 (Ct. App. 1999) (citation omitted). Consideration ofa Rule 35
motion is left to the discretion of the trial court. See, e.g., State v. Buzzard, 114 Idaho 384, 386,
757 P.2~ 247,249 (Ct. App. 1988). "[W]hen a defendant brings a Rule 35 motion and claims his
sentence is excessive even though it is within the statutory limits, the motion must be supported
with new or additional information." State v. Farwell, 144 Idaho 732, 737, 170 P.3d 397,402
(2007) (citation omitted).

In imposing the sentence in this case, the Court considered the factors set forth in State v.
Toohill, 103 Idaho 565, 568, 650 P.2d 70, 710 (Ct. App. 1982). This is Defendant's fourth

conviction for DUI (second felony DUI) and third felony conviction. Additionally the breath
samples in this case were excessive at .298 and .294. The prior felony sentences involved terms
of probation, riders and ultimately imposition of sentences (CRFE-11-5185: 2+8=10 and
CRMD-p8-l 107: 2+8=10). For this third felony, committed while the Defendant was on
supervision, the fixed portion of the sentence needed to be longer in order for there to be a
consequence to Defendant since the Court was running this sentence concurrent to the other
sentences and the crime involved a serious risk to the community.
Moreover, the Court finds Defendant has failed to provide any new or additional
information that would cause this Court to modify its consideration and application of the Toohill
criteria. , The Court was aware of the Defendant's financial responsibilities for his daughter and
the amo*°t of child support in arrears at the time of sentencing.
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~dditionally, the Court has confirmed that programming is available to the Defendant as
;

soon as openings a.re available. Under the Justice Reinvestment Initiative, the IDOC policy has
changed and programming is no longer delayed until an inmate is closer to parole eligibility.
Therefore, the fixed sentence length does not impact Defendant's ability to complete substance
'

abuse programming as well as other necessary programming right away.
As to the request for earlier eligibility into the Community Re-Entry Center (CRC), the
Court was aware at the time of sentencing that the eligibility for such program is based on an
inmate's proximity to release and is usually 18 months prior to the inmate's parole release date .
The Court was also aware that placement in the CRC is based on institutional behavior and
completion of programming by the inmate. This is due to the fact that the number of "eligible"
inmates for CRC greatly exceeds the number of placements available (300 beds for 3,000
eligible inmates), so simply being 18 months away from parole does not guarantee CRC
placement. Moreover, the lack of a CRC placement at this time does not impact the Defendant's
ability to be an inmate worker or participate in work projects. For all these reasons, the Court
finds the Defendant has not cited any legally sufficient reason for the Court to conclude the
imposed sentence was excessive or should be reduced based on leniency related to Defendant's
desire to start programming or to enter the CRC program sooner.
For the reasons stated on the record at the sentencing hearing as well as the reasons in
this Ordfr, the Cou1t finds the imposed sentence of 3 years fixed and 7 years indeterminate for a
total IO year sentence should not be modified. Additionally, the Court finds there is no new
factual basis for the granting of the requested Rule 35 relief and the request for leniency is not
justified. Defendant's Motion for Reconsideration of Sentence is denied.
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IT rs so ORDERED.
'
JJ ./1,,,Dated this i _ day of October, 2017.

tJ
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